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I. PRELIMINARY OBSERVATIONS 

The mandate of the Independent Expert has, until now, concentrated principally on sovereign 

lending relationships, structural adjustment conditionality, and the fiscal obligations arising from 

bilateral and multilateral debt instruments. The extension of that mandate to the governance of 

areas beyond national jurisdiction represents a significant and necessary doctrinal development. 

The United Nations Convention on the Law of the Sea constitutes, as its preamble recites, a legal 

order for the seas and oceans. Yet the fiscal dimensions of that legal order have been treated, within 

the mainstream of international financial and human rights discourse, as peripheral. This 

submission argues that they are anything but peripheral, and that the governance failures examined 

in this report translate, in concrete and measurable terms, into reductions in the resources available 

to developing States for the progressive realisation of economic, social, and cultural rights.12 

This submission draws on international treaty law, customary international law, and comparative 

institutional practice. It addresses the questions posed by the Independent Expert across Parts A, 

B, and C of the call for inputs. The author practices public law and regulatory law before the 

Supreme Court of India, has published on international humanitarian law, AI regulatory policy, 

and emerging legal frameworks, and has engaged with international institutions on matters of 

governance and policy design. 



II. PART A: INTERNATIONAL FINANCIAL OBLIGATIONS AND THE 

GLOBAL COMMONS 

A.1  The Scope of International Financial Obligations in the Maritime Context 

The financial arrangements governing areas beyond national jurisdiction constitute international 

financial obligations in a substantively meaningful sense. Benefit-sharing mechanisms under the 

International Seabed Authority, sponsorship obligations assumed by States under UNCLOS,8 

royalty and liability structures embedded in ISA exploitation regulations, and the implicit fiscal 

exposure generated by open registry arrangements all impose legally cognisable duties with 

determinable fiscal consequences. The International Covenant on Economic, Social and Cultural 

Rights obliges each State party, acting individually and through international assistance and 

cooperation, to take steps to the maximum of its available resources toward the progressive 

realisation of the Covenant rights.1 Where international governance arrangements structurally 

reduce the resource base of developing States, they engage this obligation of cooperation, 

irrespective of whether the mechanism is a loan instrument, a conditionality regime, or a maritime 

governance arrangement that permits extraction without equitable fiscal sharing.2 

The failure to characterise maritime financial arrangements as international financial obligations 

has allowed them to evade the analytical scrutiny that would ordinarily attend instruments of 

comparable fiscal significance. This characterisation gap must be addressed explicitly in the 

thematic report. The mandate of the Independent Expert should be read, consistently with its 

human rights object and purpose, to extend to any international arrangement that materially affects 

the fiscal capacity of States to realise Covenant rights, regardless of the doctrinal field in which 

that arrangement is formally situated. 

A.2  The Flag State System and Revenue Loss to Developing States 

The flag State system, as it operates at present, permits a structural decoupling of economic activity 

from fiscal and regulatory jurisdiction. UNCLOS Articles 91 to 94 vest the flag State with 

exclusive jurisdiction over vessels on the high seas3 and impose obligations of genuine link, 

effective control, and investigation of casualties. In practice, open registries maintained by 

Panama, Liberia, the Marshall Islands, and the Bahamas operate on a commercial basis, offering 

minimal taxation, attenuated labour standards, and nominal administrative supervision in exchange 



for registration fees.4 The regulatory competition among these registries drives standards 

downward across the sector as a whole. 

The consequences for developing coastal States are severe. Conservative peer-reviewed estimates 

place the annual commercial value of illegal, unreported, and unregulated fishing, facilitated in 

part by open registry opacity and the absence of effective flag State control, at between ten billion 

and twenty-three billion United States dollars.5 This value is extracted disproportionately from 

waters adjacent to developing States in West Africa, South Asia, and the Pacific, whose domestic 

enforcement capacity is structurally constrained. The Port State Measures Agreement6 and the UN 

Fish Stocks Agreement7 provide partial correctives but are oriented toward conservation, not fiscal 

recovery. Neither instrument establishes mechanisms for revenue redistribution or fiscal 

accountability toward the States whose adjacent fisheries are most affected. 

Reform requires, at a minimum, three linked measures. First, binding flag State obligations to 

maintain public registries disclosing ultimate beneficial ownership of all registered vessels. 

Second, obligations on flag States to ensure that vessels on their registers do not operate through 

holding structures designed primarily to strip revenue from the jurisdictions in which economic 

value is generated. Third, the establishment of an international monitoring mechanism with 

authority to assess and publish flag State performance against these standards and to recommend 

appropriate responses to non-compliance.24 

A.3  Deep-Sea Mining Sponsorship and SIDS Fiscal Vulnerability 

The sponsorship regime under Part XI of UNCLOS requires each contractor seeking to operate in 

the Area, meaning the seabed and ocean floor beyond the limits of national jurisdiction, to be 

sponsored by a State party.8 The Seabed Disputes Chamber of the International Tribunal for the 

Law of the Sea clarified, in its landmark Advisory Opinion of 1 February 2011 on the 

responsibilities and obligations of sponsoring States, that this regime imposes due diligence 

obligations on sponsoring States: they must establish and maintain adequate legislative, 

administrative, and judicial frameworks to ensure contractor compliance.9 

The Chamber confirmed that the standard of due diligence does not require the sponsoring State 

to guarantee the result of contractor compliance in every instance,10 but the practical effect of the 

regime for small island developing States is nonetheless severe. The Advisory Opinion was itself 



prompted by Nauru, a State with a nominal GDP of approximately 134 million United States 

dollars, which had sponsored a commercial contractor operating in the Clarion-Clipperton Zone 

and sought judicial clarification of its potential liability before proceeding.12 The Chamber 

acknowledged that its findings might impose obligations that are not appropriate for developing 

States in all their dimensions,11 but offered no binding safeguard mechanism capable of capping 

contingent financial exposure. 

The international community should establish, within the ISA framework, a multilateral liability 

guarantee facility capitalised on a weighted basis according to sponsoring State economic capacity. 

Small island developing States that sponsor contractors should be entitled to shared liability cover, 

insulating them from catastrophic sovereign exposure arising from contractor non-compliance or 

environmental damage. The design of this facility should be treated as a matter of urgency in the 

current negotiations on ISA exploitation regulations. 

III. PART B: THE COMMON HERITAGE PRINCIPLE AND 

REDISTRIBUTIVE OBLIGATIONS 

B.1  The 1994 Restructuring of Part XI and Its Human Rights Significance 

The common heritage of mankind principle, as elaborated through General Assembly declarations 

and incorporated into UNCLOS Articles 136 to 140,13 was given institutional expression through 

Part XI's mechanisms: the Enterprise, which was to conduct mining operations on behalf of the 

international community; mandatory technology transfer from industrialised to developing States; 

production controls protecting land-based mineral exporters in the Global South; and a finance 

committee designed to ensure equitable revenue sharing. This was, in design if not in full 

operation, a genuine instrument of redistributive multilateralism. 

The 1994 Implementation Agreement14 restructured this regime comprehensively. The Enterprise's 

independent operational capacity was suspended; mandatory technology transfer was replaced 

with an obligation to make technology available on commercially reasonable terms; production 

controls were eliminated; and decision-making structures in the ISA Council were modified to 

enhance the effective veto power of industrialised States and contractor interests.15 The Agreement 

was necessary, in the pragmatic sense, to secure the participation of major industrialised States 



that had declined to ratify UNCLOS. Its costs, however, were borne disproportionately by 

developing States that had negotiated Part XI as a matter of developmental entitlement.16 

The restructuring constitutes, in the submission of the author, a failure of international cooperation 

with direct implications for the right to development.17 Article 29 of the Charter of Economic 

Rights and Duties of States is unambiguous: the benefits derived from seabed resources beyond 

national jurisdiction are to be shared equitably among all States, with particular regard for the 

interests and needs of developing countries.18 Arrangements that eliminate the institutional 

mechanisms through which this sharing was to occur, and that substitute a regulated licensing 

regime oriented primarily toward capital-exporting interests, are irreconcilable with this standard. 

The BBNJ Agreement of 2023, which establishes a benefit-sharing mechanism for marine genetic 

resources in areas beyond national jurisdiction and provides for a multilateral fund financed by 

user contributions,19 offers a partial model for what equitable governance of the common heritage 

might now look like. Its institutional logic, though not its precise mechanism, should be extended 

to the deep seabed. Restoring the redistributive content of Part XI requires, at minimum: a 

reinvigorated Enterprise with independent operational capacity over at least a reserved portion of 

mining sites; technology transfer obligations calibrated to present-day conditions; and a seabed 

revenue fund, financed from contractor royalties, disbursed according to developmental need and 

equitable geographic distribution. 

B.2  High Seas Fisheries and the Fiscal Governance Gap 

No binding international instrument addresses the fiscal treatment of commercial fisheries on the 

high seas.20 The questions of where profits derived from high seas fishing are taxed, whether a 

portion of those profits should be shared with humanity as a whole, and how developing States 

whose populations are disproportionately affected by industrial fleet depletion of shared stocks 

should be compensated, are entirely unaddressed in the multilateral framework. The global marine 

fish catch is estimated to have a commercial value exceeding 130 billion United States dollars 

annually at the first point of sale.21 A significant portion of this value is captured by the fleets of 

wealthy OECD States, structured through holding companies registered in non-cooperative 

jurisdictions, and subject to no fiscal obligation toward the common pool from which the value is 

extracted.23 



Legal and institutional arrangements addressing this gap should include: first, the negotiation of a 

multilateral instrument establishing a high seas fisheries revenue-sharing mechanism, 

administered through the FAO, with contributions assessed on the basis of catch volume and 

commercial value attributable to high seas operations; second, the introduction of binding flag 

State obligations to collect and remit a fiscal levy on commercial high seas fishing profits into a 

common fund; and third, the enhancement of regional fisheries management organisations with 

explicit mandates to recommend fiscal measures and to provide technical assistance to developing 

coastal State members in capturing greater value from shared stocks. 

B.3  Coherence with the Emerging UN Tax Cooperation Framework 

The General Assembly, by resolution 78/230 of December 2023, initiated a process toward the 

development of a United Nations Framework Convention on International Tax Cooperation.22 This 

is the most significant structural development in international fiscal governance in a generation, 

and it reflects the persistent dissatisfaction of developing States with the architecture of existing 

coordination instruments. The thematic report should recommend that the intergovernmental 

negotiating process for this Convention explicitly address maritime fiscal governance. 

Specific provisions warranting inclusion are: first, rules on taxing rights allocation for profits 

derived from commercial activities conducted in areas beyond national jurisdiction, including high 

seas fisheries and deep seabed mining; second, flag State fiscal obligations with respect to vessel 

operators registered under open registries; and third, mechanisms for coordinating ISA revenue-

sharing obligations with the broader international tax architecture. The failure to address these 

questions in the Tax Convention would reproduce, in a new multilateral instrument, the same 

structural omissions that characterise existing regimes. 

IV. PART C: ACCOUNTABILITY, TRANSPARENCY, AND AFFECTED 

COMMUNITIES 

C.1  Beneficial Ownership Transparency in the Maritime Sector 

Beneficial ownership opacity is endemic to the maritime sector. The layered use of flag State 

registries, ship management companies, bareboat charter arrangements, and holding structures 

incorporated in non-cooperative jurisdictions enables the simultaneous extraction of value from 



common resources and evasion of fiscal, regulatory, and accountability obligations.23 The Financial 

Action Task Force has identified trade-based money laundering through the maritime sector as a 

high-risk vector that exploits precisely the beneficial ownership structures at issue in this report. 

The opacity is not incidental: it is the product of deliberate regulatory design by flag State registries 

competing for vessel registration on the basis of permissiveness.4 

The minimum transparency requirements applicable to entities operating in areas beyond national 

jurisdiction should include: public disclosure of ultimate beneficial ownership of all vessels 

registered under any flag, to be maintained in a publicly accessible international registry 

administered jointly by the ISA and the International Maritime Organization;24 mandatory country-

by-country reporting of profits, taxes paid, and jurisdictions through which revenue from high seas 

activities is routed; and automatic exchange of financial information between flag States, port 

States, and the States in whose adjacent waters value is predominantly generated. Compliance with 

these requirements should be a condition of ISA contractor registration and flag State operational 

authorisation for commercial fishing on the high seas. 

C.2  Participatory Rights of Affected Communities 

The communities most directly affected by high seas governance failures, including small-scale 

fishing communities in West Africa, South Asia, and Southeast Asia; indigenous coastal peoples 

in Pacific small island developing States; and populations in least developed countries dependent 

on adjacent fisheries for food security and livelihoods, have minimal participatory access to the 

international negotiations and regulatory processes that determine governance of the commons 

upon which they depend.25 

The ISA's Legal and Technical Commission, which reviews contractor applications and develops 

exploitation regulations, operates with limited transparency and has been subject to sustained 

criticism for structural barriers to civil society and community participation.26 Its meetings are held 

in closed session as a default, its working documents are not published in advance in all official 

languages, and affected communities lack the financial and logistical resources to participate 

meaningfully even where formal access exists. This is inconsistent with Principle 10 of the Rio 

Declaration and the participatory standards elaborated in the Aarhus Convention.27 



A rights-consistent approach to institutional reform must address the participatory deficit at its 

structural root. The ISA should establish a formal consultative mechanism providing structured 

and funded access for fishing-dependent communities, indigenous peoples' representatives, and 

civil society organisations from developing States, with mandatory advance publication of 

regulatory proposals, guaranteed time for submissions, and a right to receive reasoned responses. 

Participation that is merely formal, without resources, advance disclosure, or a legal obligation of 

response, does not satisfy the standard of meaningful influence over decisions affecting human 

rights.26 

States that facilitate the governance arrangements examined in this submission, including those 

that maintain open registries, those that sponsor contractors without adequate domestic regulatory 

capacity, and those that resist fiscal transparency reforms in international negotiations, may bear 

responsibility under the general rules of State responsibility to the extent that their conduct 

constitutes aid or assistance in conduct incompatible with the international obligations of other 

States.28 

V. CONCLUDING OBSERVATIONS 

The governance of areas beyond national jurisdiction presents the international community with a 

structural test of whether the obligations of cooperation embedded in the human rights framework 

are capable of disciplining the fiscal behaviour of powerful actors in spaces beyond sovereign 

jurisdiction. The evidence reviewed in this submission suggests that existing arrangements fail this 

test in three mutually reinforcing respects: they permit the systematic extraction of value from 

common resources without equitable fiscal sharing; they impose disproportionate contingent 

liabilities on the most economically vulnerable States; and they exclude from meaningful 

participation the communities whose rights and livelihoods are most directly at stake. 

The reforms proposed in this submission are neither novel nor technically infeasible. The 

restoration of Part XI's redistributive architecture, the introduction of mandatory beneficial 

ownership disclosure, the creation of multilateral liability safeguards for sponsoring small island 

developing States, the development of a high seas fisheries fiscal instrument, and the integration 

of maritime governance into the UN Tax Convention process are, in aggregate, a return to the 

normative vision that the common heritage principle was designed to realise. The mandate of the 



Independent Expert, precisely because it attends to the structural effects of international financial 

obligations on human rights, is well placed to give this vision the institutional specificity that the 

current moment requires. 

The author respectfully urges the Independent Expert to recommend, in the thematic report, that 

the General Assembly and the Secretary-General treat maritime fiscal governance as an integral 

component of the reform of the international financial architecture currently under negotiation, 

and to convene, under the auspices of the relevant United Nations bodies, a dedicated 

intergovernmental process to develop binding standards for beneficial ownership transparency, 

flag State fiscal obligations, and equitable benefit-sharing from the global commons. 

 

Adv. Aditya Sharma 

Advocate, Supreme Court of India and Delhi High Court 

New Delhi, 20 April 2026 
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